
 

 

The Gatekeeper and Developing Eligibility  

Criteria 

One of the more unique roles of prosecutors in drug 

courts is their role as the gatekeeper.  They create the 

conditions that a potential participant must meet to 

enroll in drug court, determining who is allowed in 

and who is kept out.  This role has evolved since drug 

courts first began, though.  Originally, the only popu-

lations that were eligible for drug courts were those 

whom the prosecutor agreed to divert from the tradi-

tional criminal justice system.4  Core Competency 4 in 

the Core Competencies Guide by NDCI assists with 

addressing the challenging balance that prosecutors 
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P 
rosecutors in drug courts take on different roles and responsibilities than of those found in criminal courts.  

In a traditional court of law, the prosecutor is obligated to seek justice by convicting those who have vio-

lated the law.1  In drug courts, prosecutors are expected to use a therapeutic approach, with a willingness 

to work with others on the drug court team, and support the mission and goals of problem-solving courts.2 Prosecu-

tors in drug courts also work proactively through the creation of policies, procedures, and eligibility criteria, as 

well as in identifying areas that the drug court team can continue to improve on. A prosecutor can lead proactively 

within his or her team by consulting the core competencies, a few of which are expanded upon in this fact sheet.  

Drug Court Prosecutor Core Competencies 

The National Drug Court Institute’s (NDCI) Adult Drug Court Planning Initiative outlined 

core competencies in their Core Competencies Guide that prosecutors can consult for guidance 

when working in a drug court. 

1. Participates fully as a drug court team member, committing him or herself to the program 

mission and goals and works as a full partner to ensure their success. 

2. The prosecutor, while in drug court, participates as a team member, operating in a non-

adversarial manner, promoting a sense of a unified team member. 

3. As part of the drug court team, in appropriate non-court settings (i.e. staffing), the 

prosecutor advocates for effective incentives and sanctions for program compliance or lack 

thereof. 

4. Ensures community safety concerns by maintaining eligibility standards while participating 

in a non-adversarial environment which focuses on the benefits of therapeutic program 

outcomes. 

5. Monitors offender progress to define parameters of behavior that allow continued program 

participation and suggest effective incentives and sanctions for program compliance. 

6. Is knowledgeable about addiction, alcoholism and pharmacology generally and applies that 

knowledge to respond to compliance in a therapeutically appropriate manner. 

7. Is knowledgeable of gender, age and cultural issues that may impact the offender’s success. 

8. Contributes to the team’s efforts in community education and local resource acquisition. 



 

 

now face in drug courts.5  Prosecutors can work to ful-

fill this competency in a number of ways, but because 

the prosecutor is perceived as the gatekeeper, they are 

tasked with developing or reviewing the eligibility 

criteria.  This is also the medium to address communi-

ty safety concerns in a consistent and objective man-

ner.  The transformed role of the prosecutor means 

that they are also responsible for repairing the gate as 

the drug court progresses, based on reviewing data 

that is collected on each participant.   

A single person is incapable of predicting how a par-

ticipant will progress through a drug court program, so 

to ensure due process, it is vital for prosecutors to de-

velop eligibility criteria and use an evidence-based 

assessment tool.  Criteria must be evidence-based in 

order to target the ideal pop-

ulation that will maximize 

cost savings and public 

safety outcomes, while 

maintaining consistency 

among the participant popu-

lation.6  Introducing evi-

dence-based tools to assess 

the risk and needs of a po-

tential participant is the only 

way to remain consistent 

and objective.  It can also 

assist with eliminating ra-

cial disparities among drug 

court populations. Some 

drug courts may screen a 

potential participant for 

suitability after conducting a risk and needs assess-

ment. This is an unnecessary step, as it introduces sub-

jectivity and undermines the results of the risk and 

needs assessment. The risk and needs assessment 

should determine whether or not an offender is eligible 

to participate in drug court.7 In addition to developing 

the criteria, prosecutors should monitor participant 

behavior for compliance and use their rights to work 

toward dismissal of participants who no longer meet 

eligibility criteria.8    

Commitment and Teamwork 

Another way that prosecutors are proactive within the 

drug court team is by being fully committed to the 

program’s mission and goals, as suggested by Core 

Competency 1 in the Core Competencies Guide by 

NDCI.  This assists with finding a sense of camarade-

rie when working with defense counsel to ensure posi-

tive outcomes for participants.  Additionally, a prose-

cutor can initiate a legal screen for cases referred to 

the program and notify the judge or other attorneys 

that a potential participant may not be an ideal candi-

date, solely through identifying a legal disqualifier, 

which should be outlined in the eligibility criteria.  

They can also maintain updated records of participant 

performance and ensure participants have completed 

necessary waivers and contracts.9 

It is important that the prosecutor approaches the drug 

court by working in a non-adversarial manner, out-

lined by Core Competency 2 in NDCI’s Core Compe-

tency Guide.  A prosecutor can fulfill this competency 

by being present at all drug court team meetings, also 

known as staffings, in addition to all drug court hear-

ings.  This provides an opportunity for prosecutors to 

share and obtain information regarding participant 

compliance and progress in 

treatment with other team 

members, without anyone 

committing ex parte commu-

nication.  It also provides the 

prosecutor with an oppor-

tunity to advocate for effec-

tive sanctions and incentives 

when non-compliance needs 

to be addressed.   

A study by NPC Research, 

Exploring the Key Compo-

nents of Drug Courts: A 

Comparative Study of 18 

Adult Drug Courts on Prac-

tices, Outcomes, and Costs, 

examines the Key Components that have guided the 

formation of drug courts since 1997.  This study pro-

vides evidence that certain strategies can provide 

courts with cost-saving outcomes, such as increased 

graduation and reduced recidivism rates.10  Drug 

courts where the prosecutor attended staffings saw 

more than two times greater savings in outcome 

costs.11  Drug courts where prosecutors were expected 

to attend all hearings had 34% greater cost savings, 

compared to courts that did not require regular attend-

ance by prosecutors, which only had 11% in cost sav-

ings.  Average graduation rates for courts that required 

prosecutor attendance were found to increase by 15% 

when compared to those where attendance occurred 

occasionally or not at all.12 

Advocating for Sanctions and Incentives 

Core Competency 3 in NDCI’s Core Competency 

Guide suggests that prosecutors must advocate for 

sanctions that are imposed immediately after non-

compliant behavior.13  NPC Research provides evi-

A single person is incapable of 

predicting how a participant will 

progress through a drug court 

program, so to ensure due process, it 

is vital for prosecutors to develop 

eligibility criteria and use an evidence

-based assessment tool. 



 

 

dence that when sanctions are imposed immediately, it 

can result in a 100% increase in cost savings.14  Prose-

cutors should argue for a swift response so that oppor-

tunities to sanction non-compliant behavior or incen-

tivize compliant behavior are not missed.15  Proactive 

prosecutors can use this area to research and develop 

innovative behavior modifications.  Advocating for 

swift sanctions should not be mistaken for using jail as 

a sanction more often.  Some prosecutors believe in 

the power of incarceration and may believe that the 

logical response to non-compliant behavior is sanc-

tioning jail time.  However, research shows that over-

using jail as a sanction, a week or more at one time, 

can increase recidivism rates.16 Additionally, prosecu-

tors should work to monitor records of sanctions and 

incentives for each participant to guarantee consisten-

cy within a drug court pro-

gram.17   

Common Challenges for 

Prosecutors 

In developing a court’s eligibil-

ity criteria, prosecutors may be 

challenged by balancing their 

responsibility to protect public 

safety.  Many prosecutors may 

be concerned about allowing 

offenders with mental health 

disorders or non-drug-related 

charges into the program.  Evi-

dence suggests that including these populations can 

result in additional cost-saving outcomes.18  NPC Re-

search found that drug courts that excluded offenders 

with serious mental health problems had over 50% 

less cost savings when compared to courts that did not 

exclude that population.19  Although drug courts may 

experience higher investment costs for offenders with 

non-drug-related charges because some may require 

more legal services, courts will experience a greater 

improvement in outcome costs, such as a lower recidi-

vism rate.20  Drug courts that accepted participants 

with non-drug-related charges, such as property theft, 

prostitution, and forgery, saw a 41% reduction in re-

cidivism, when compared to programs that only ac-

cepted those with drug-related charges, which saw a 

21% reduction in recidivism.21   

When a drug court does not have a full-time prosecu-

tor appointed to the program, ethical and legal consid-

erations regarding communication must be taken into 

account.  Ex parte communication occurs when infor-

mation is shared by the prosecutor or defense counsel 

without the other side present.  For example, ex parte 

communication can occur when a prosecutor is absent 

from hearings or staffings.  This is an unethical prac-

tice in a traditional court and has been deemed unethi-

cal in drug courts, too, making it even more impera-

tive that a prosecutor is present for staffings and hear-

ings.  Another ethical and legal consideration that 

prosecutors must be wary of concerns communication 

with victims.  A jurisdiction may allow someone to 

participate in the drug court program when they have 

been charged with an offense involving an identifiable 

victim.  Prosecutors must keep victims informed about 

the progress of the defendant in their case while ensur-

ing confidentiality of the participant enrolled in drug 

court.  Confidentiality requirements are established by 

law, and through drug court policies and the court’s 

memorandum of understanding.  Prosecutors can dis-

close information to victims in 

general terms without disclos-

ing the participant’s status in 

drug court, but instead refer-

ring to the participant’s status 

on probation.22  

Prosecutors may also come 

across the issue of collabora-

tion with the defense counsel 

on the drug court team may be 

perceived as a conflict of inter-

est interfering with each law-

yer’s primary responsibilities.  

This perception is based on a 

misunderstanding of what team 

membership and zealous representation means within 

the drug court setting.  Prosecutors should maintain 

their loyalty, specifically to public safety, while con-

tributing ideas and information to the drug court team.  

Even so, prosecutors should remain conscious that 

working closely with defense counsel can cause a 

prosecutor to be easily discouraged from bringing up 

issues that may be appropriate for his or her role.23 

Conclusion 

Prosecutors working in drug courts must work to find 

the unique balance between protecting public safety 

and building consistent eligibility criteria that maxim-

ize cost-saving outcomes.  Although they are often 

seen as the gatekeeper, prosecutors can use their lead-

ership and commitment to the drug court program to 

encourage teamwork from other members of the drug 

court team.  NDCI’s Core Competencies Guide and 

Ethical Considerations for Judges and Attorneys in 

Drug Courts are excellent resources that can assist 

prosecutors with upholding their responsibilities, 

Prosecutors working in drug 

courts must work to find the 

unique balance between 

protecting public safety and 

building consistent eligibility 

criteria that maximize cost-saving 

outcomes. 



 

 

maintaining ethical standards, and overcoming poten-

tial challenges that they may encounter while working 

with a drug court program.24 25  
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